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Dame Katharine Strode, Truſtee for the Three Survi-) Thomas Andrews, Leſſee of Francis 
ving Daughters of Villiam Wyndham, Eſq; who was Plantiff. Wyndham, Eſq; Younger Brother . Defendent: 
Te: Eldeſt Son of John Wyndham, Eſq; SerjcantatLaw. | of the ſaid William Wyndham, | 


The Plantiff 3 


on 2 writ of Erroꝛ brought by the Plantiff to Reverſe a Judgment in Ejectment 


given againſt her upon a Special Verdict in the Court of Queen s-Bench. 


Tune 9, 10. FOAHN WIND HAM, Eſq; Serjeant at Law, upon the Marriage of William his Eldeſt Son with- Rebecca Strode; hy Inden 
1685. tures of Leaſe and Releaſe, did in conſideration of ſuch Marriage, and 3000 /: Portion, convey the Mannor of Blackford,&c.. 
in the County of Somerſet, To the Uſe of William for Life; Then to Rebecca for Life, for her Jointure ; Then to the 
firſt and other Sons of that Marriage in Tail Male. And for want of ſuch Iſſue, and in caſe the ſaid William Wyndham 
ſhould Die, or be Dead without Iſſue-Male of his Body on the Body of the ſaid Rebecca born or in Ventre ſa mere at the time 
of his Death and ſhould leave one or more Daughter or Daughters, by the ſaid Rebecca, Then to the Uſe-of Truſtees for the 
Term of 500 Tears, Then to the ſaid William Wd ms in Tail Male, Then to the ſaid Serjeant Wyndham in Tail Male, Then to 
Humphry ſecond Son of the Serjeant in Tail Male, Then to the faid Francis Wyndham (the Defendent's Leſſor) third Son of the 
Serjeant in Tail Male, Remainder to the right Heirs of William. And the ſaid „ erm of 500 Tears is thereby declar d to be in Truſs: 
to raiſe 4000 J. for the Portions of the Daughters of that Marriage, which ſhould be Living at the Deceaſe of the ſaid William, to 
be paid them in equal proportions at their reſpective Marriages, or Ages of 21 Vears: And upon further Truſt, to pay the ſaid 
Daughters 3 at 5 J. per Cent. for their Mayntenance from the Death of the Survivor of their ſaid Father and Motber, until ſuch. 
Portions paid. „„ | 5 Tai e 
The ſaid William. Wyndham and Rebecca, had Iſſue two Sons and four Daughters, who all ſurvived their Father: One of the Sons 
died without Iſſue in the Life of the Mother, and the other ſurvived her, but is ſince dead without Iſſue; and one of the fait. 
Daughters. is alſo dead. ED % Fo 1 | | 
That the ſaid Dame MXatharine Strode being Adminiſtratrix of- the furviving Truſtee of the faid 500 Years term, did upon fai- 
- lure of the Iſſue-Male of MVilliam, enter on 8 Premiſſes, in order to raiſe the ſaid Portions for rhe three ſurviving Daughters; at 
which time the ſaid Serjcant YYVyndbham was Dead, and Humphry his 2d. Son was alſo then Dead without Iſſue; ſo that Fran- 
cis the third Son of the Serjeant, claimed the whole Eſtate by virtue of the ſaid Settlement ; and he being unwilling to pay the 
faid Portions, brought an Ejectment againſt Dame Xatherine in the Court of Queen's-Bench, where the. ſaid Special Verdidt was. 
found: Upon Arguing whereof, Judgment was given againſt Dame Xatherine: That Court being of Opinion, that in Point of Law. 
the ſaid Term of 500 Years did never ariſe or take place, - | 


But it is humbly Conceived, That the ſaid Term for 500 Tears, did ariſe and take place upon the Death of VVilliams ſaid 
younger Son without Iſſue, and that the ſame is ſtill ſubſiſting, for the following Reaſons. | | | 
I. It was manifeſtly the Intention of all Parties to the Settlement, that the Four Thouſaud Pounds ſhould be raiſed for the 


Daughters of that Marriage, if there ſhould be a Failure of Iſſue-Male. 


4% 


II. The Term is expreſly limited to take place, if William YYyndham ſhould Die or be Dead without Tflue Male by Rebecca, 
and therefore when his Sons are both dead without Iſſue, the Contingency is happened, and he is dead without Iflue-Male, _ 
and conſequently the Term did ariſe The rather, for that there is no expreſs time limited in the Settlement when the Failure 
ol Tſſue-Male ſhould happen; ſo it may be at any time. _ Ls „%%% i, 
Obeclion I. That the Contingency of he Failure of Iſſue-Male is confined to the time of the Death of Milliam (by the Words at the time of * 
| his Death) and that both his Sons ſurvived him, and ſo the Contingency never ee og | 
Anſwer. That theſe Words [at the time of his Death] relate only to the Expreſſion immediately foregoing, viz. [in Yentre ſa mere] and ſo 
* ___ theentire Clauſe is not reſtrained by theſe Words, lat the time of his Death] but they muſt be referred only to the next preceeding 
' Expreſſion, viz. [in Yentre ſa mere] for without the ſubjoining or adding them to theſe Words, [at the time of his Death] the Ex- 
| preſſion [ix ventre ſa mere] had been unintelligible, or at leaſt nor compleat Senſe. | | „ ; 
Objectia II. That the Maintenance is to commence from the Death of the Survivor of VVilliam and Rebecca, the Father and Mother; and 
3 from thence they would have it inferr d, that the Failure of Iſſue Male muſt happen in the Life: time of one of them © 
Anſwer. That in Penning of Declarations of Truſts of ſuch Terms for Tears, the Accidents that may happen to Families cannot be all 
foreſeen, and ſo the Truſts are ſuited to the Caſes that are moſt obvious; But from that, uothing can be juſtly Collected to defeat 
the Term it ſelf: Beſides, that doth not prove what Francis contends for, That the Failure of Iſſue- Male muſt be at the Death of 
the Father; but the contrary, in regard it limits the Maintenance to take place from the Death of the Survivor of the Father and 
Mother: And the Mother did furvive, and conſequently the Failure of Iſſue-Male was not intended to be reſtrained to the time of 
the Father's Death. „%% | We 


But ſuppoſing this to be a doubtful Cafe, yet ſince there is room for a Conſtruction in Favour of the Daughters of that 
Marriage; It is humbly hoped that this Honourable Houſe will rather ineline to give them a Proviſion out of their Fa- 
. ther's Eſtate, who are in the nature of Purchaſers for a valuable Conſideration upon the Merit of their Mother's Marri- 
| age and Portion, Than ſuffer their Father's Tounger Brother to carry away the whole Eſtate of the Family, being above 
2000 / per Ann. clear: Of which above 1000 J. per Aun. is by virtue of the ſaid voluntary Limitation in Remainder: . 
Eſpecially ſince they have no other Proviſſon out of their Father's Eſtate. And they ought the rather to be favour'd.:- 
In regard they are the Heirs at Law, both to their Father and Grand Father, who made the ſaid Settlement. 


Tho.. Powts, - 
Rob. Raymondl. 
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